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aTfa 3rrin th  Order-ln-Appeal Nos. AHM-CGST-002-APP-ADC-15 to 18/2021-22
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ch  chfir  3Tqa"    3TqT  a7TgEfir  (cttPra)  ETiT  qTRtT

Passed  by Shri.  Mohit Agrawal, Additional.Commissioner (Appeals)

Arising out of  following Order-in-Original Nos, All  passed by Assistant/Deputy

Commissioner, Central GST,   Division-Ill, Ahmedabad-North:

Sr.        OIO/RFD-06No.                Dated:
No.

1           025/Final/2018-19         26.11.2019
2           024/Final/2018-19        26.11.2019
3          026/Final/201a-19        26.11.2019-
4          027/Final/2018-19        26.11.2019

aTflal ZFT ITT] vi Tar  Name & Address of the Appellant / Respondent

Appellant-         M/s vedanta  Limited-Cairn  oil and Gas  Division,  Viramgam Terminal,
Dhangadhar, Viramgam, Ahmedabad-382120.

I

Respondent-Assistant/Deputy Commissioner,  Central GST,   Division-Ill, Ahmedabad-North  .
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#T(*giv"E#¥t6FTqfirL£¥iFqfaaafls#3TFaqTftt5Tft/
fo|yoffi3°#a;ggrjeved  by  this  Order-in-APpeal  may  file  an  appeal  to  the  appropriate  authority  in  the
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I         (ii)

Smt:tnetioBneendc?n3:rgria)(P)eanbc5ve°{nigF:'!aotfs::#ounna['o!|9roefdc#Arct935[9Ct/CGSTActotherthanas

I         (iii)I,8)I(i)III""
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Appeal to be filed  before Appellate Tribunal  under Section  112(8) of the CGST Act,  2017 after paying -

(iii)    Full  amount  of  Tax.  Interest.  Fine.  Fee  and  Penaltv  arising  from  the  impugned  order,  as  isadmitted/acceptedbytheappellant,and

(iv)    Asum  equal to twentvfive  Der cent of the  remaining                                     amount of Tax  in dispute,inadditiontotheamountpaidunderSection107(6)ofCGSTAct,2017,arisingfromthesaid

order,  in  relation to which the appeal  has been filed.
The   Central  Goods  &  Service  Tax  (   Ninth   Removal  of  Difficulties)   Order,  2019  dated  03.12.2019   has
provided that the  appeal to tribunal  can  be  made within  three  months from  the date  of communication
of  Order  or  date  on  which  the  President  or  the  State  President,  as  the  case  may  be,  of  the  Appellate
Tribunal  enters  office,  whichever  is  later.
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F.No.  GAPPL/ADC/GSTP/433,  436 to  438/2021ORDERINAPPEAL

M/s.    Vedanta    limited-Cairn    Oil    and    Gas    Division,Viramgam

al.Dhangadhra,Viramgam,Ahmedabad-382120 /here/.natter referrect to

sth `appe//ant'`   have   filed   the   present   four   appeals   detailed   below

again +  the  Orders-.in-Or.ig.inal  (hereinafter  referred  to  as  `impugned  ord\>rs`)

Posse by the  Deputy   Commissioner,  Central  CST  &  Central  Excise,  Division-IIl,

hm abad-Nor+h  (hereinafter referred  to  as  `adjudicating  authority')  .ir\  +he

matt of refund claims:

Sr. ppeal No.                                           OIO/RFD-06|yo.       010               Amount of     Date
No Date              dispute             filling

(€)     __gpp±
1 APPL/ADC/GSTP/433/2021        025/Final/2018-19     26.11.19       813804/-         J±P2±Q
2 APPL/ADC/GSTP/436/2021         024/Final/2018-19      26.11.19        674980/-           19.02.2Q
3 APPL/ADC/GSTP/437/2021         026/Final/2018~19      26.11.19         304545/-       i9.02.20
4 APPL/ADC/GSTP/438/2021         027/Final/2018-19      26.11.19        918925/-         i9.02.20

2. The facts of the cases, in brief, are that the appellant is enga )ed

inex Ioration  and  production  of  crude  oil  and  natural  gas  having  GSTIN  in

Gujar t   for   the   block   RJ-ON-90/1.   The   appellant   hired   Anchor   Handling

Towin Cum  Supply  vessel   (AHTH)   "MV  Poorna"  from  a  supplier  M/s.  Global

Off sh re Service  Ltd  (GOSL)  to support the  operations  including  maintenance

andi spection, tanker operations and oil spill response who raised invoic(,is on

ithe a pellant for such  rental services. It is the case of the appellant that while

char ng   GST  on   taxable  value  of  supply,   the   above  supplier  M/s.   GOSL

char d  higher rate  of  18%  instead  of  5%  ,  g,nd  hence  the  appellant  in  the

Capa ity  of  service  recipient  filed  refund  application  under  the  provisions  of

Secti n  54  of  the  Central  Goods  and  Service Tax Act,2017  claiming  ref un i  of

such xcess  tax of  13%  (i.e.18%-5%)  paid  by  them.  The  adjudicating  authority

Ssue show  cause   notices     stating   that   the   refund   claim   were  liable   for

reject on for the  reasons  that there  is  no  provision  under Section  54/Rule  89  of

CGST Act,  2017  for  such  refund  under  the  said  category.  The  refund  claims

twere' rejected under impugned orders  (RFD-06)  by the adjudicating authority

K)n  th ground  that  none  of the  criteria  of Section  54(8)  of  Central  GSTR  Act,

017i applicable  and  the  refund  claims  pertains  to  classification  issue  and

ppli ability of rate of GST on  supply whether  18% or  12% or 5% which  can  be

decid d   by   jurisdictional   officer   of   the   supplier   and   should   be   dealt   at

§uppli r's  end   and   hence   the  refund   claim   filed   is   out   of  j     Sdi'etidr=`,`     dI.  `-r     ..i-:==±  `cJ   ,-,

Prem ture.
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F.No.  GAPPL/ADC/GSTP/433,  436 to 438/2021

3.                     Being  aggrieved,  the  appellant  filed  these  appeals  against  the

rejection of the refund claims, on the grounds that:

•    The impugned order denying refund  claim on  a  new ground that there

was  no  provision  under  section  54  of  the  CGST  Act  or  Rule  89  of  the

CGST   and  therefore, the adjudicating authority   cannot travel  beyond

aHegations  in  SCN  and  in  support  of  their  defense,  they  cited  various

case  laws  including     Commissioner  of  Customs  Vs  Toyo   Engineering,

Commissioner   of   Central   Excise   Vs   Ballarpur   Industries   and   Gawar

Construction  Ltd  Vs  CCE,  Rohtak 2019(370)ELT  780  (Tri.  Chand);

•    The appellant who is recipient of supply and who has borne the burden

of tax is entitled to refund of excess tax paid. As per section 54(1 )   of the

CGST Act,207  "any person``   makes no difference between a suppller or

a  recipient  and  the  only  condition  which  needs  to  be  satisfied  is  the

person   has   essentially   borne   the   incidence   of   tax,   therefore,   the

appellant  as  a  recipient  of  supply  has  borne  the  tax  is  eligible  to  file

refund claim   and they cited various case laws including   Indian farmers

Fertilizer  Co-op  ltd  v/s  CCE  Meerut-Il   201435)   STR   422(Tri.Del),   Ranjeet

Singh   Chaudhary  v/s   Uol   2018(15)   GSTL   192(Guj)   and   Jindal   Steel   &

Power Ltd  v/s CCE  Rajpur 2016(42)  STR  694(Tri-Del)  etc.

•    The  adjudicating   authority  failed   to  appreciate   that  the   burden  of

excess tax has been  borne  by the appellant, it was  not administratively

possible for the assessee to file refund application in other jurisdiction  on

GSTN  portal  and  that  it  is  unjust  to  reject  the  claim  on  the  ground  of

jurisdictional  issue  and  they  cited  various  case  laws  including  Anurag

Enterprise Vs Commissioner of CGST,  Ghaziabad,  2019  (369)  ELT  1617  (Tri. ~

All),    U.    P.    Projects    Corporation    Ltd    Vs   C(Appeals),    CGST    &    C.Ex,

Allhabad   2019   (370)   ELT  851    (Tri.  All)   and   CCE  Vs  Ghosi  Sahkari   Kray-

Vlkray Prakriyantmak Samit,  Azamgarh  1988  (34)  ELT 716  (Tri).

•    The  tax  collected  from  the  appellant   is  in  excess  of  the  tax  that  was

ought to be paid;

•    The appellant engaged in the sale of petroleum crude and natural gas,

which  is   not  chargeable  to   GST,  they  were   unable  to   claim   lTC   of

excess   tax   collected   by   GOSL   and   that   selling   price   is   based   on

international  market  price,  there  is  no  scope  of  increasing  the  price

when  excess  tax  is wrongly  charged  and  thus  entire  burden  of  e,tcess

tax  has  been  borne  by  the  appellant  and  incidence  of  tax  har,  not

been  passed  on  by  the  appellant,  the  same  was  evid

certificate issued by chartered ac"countant.



F.No.  GAPPL/ADC/GSTP/433,  436 to 438/2021

ndJsha',:at,::rv:rrtau,a::::S::ta:haepapr:nagreh:I::°b°e6h::f2:;:::Saapu:ae::n:Ua9nadr
iteraled  the  submissions  made  in  appeal  memorandum  and  requested  to

onsider their appeal.

roun|sof'ahpapveea::nre:::y::::at:r;uegmhotr:en:::tsa°::h:r:t:es::unbr::s::dns;
ade|by  the  respondents.  I  find  that  the  issue  to  be  decided  in  the  instant

ases  ls whether in  term  of Section  54 of  the  Central  Goods  and  Service  Tax
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7.         I             lt  is  observed  that  the  appeals  against  orders-ln-Original  dated

6.11.±019 have been  preferred  by the appellant on  19.02.2021  i. e after more

han  fourteen  months.  Thus,  the  appeals  are  not  filed  within  the

hreelmonths   as   prescribed   under   Section    107   of   the   C
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F.No. GAPPL/ADC/GSTP/433,  436 to  438/2021

Furthermore,  even  I  consider extended  time  limit  available  under  Notification

No.35/2020 Central Tax dated 03.04.2020 and  Notification  No. 55/2020 Central

ax dated 27.06.2020 on account of spread of pandemic COVID-19, the total

period   from   20.03.2020   to   31.08.2020   have   been    protected   under   said

notifications.   Since   the   appeals  were   not   filled   before   the   expiry   of   such

further extended  date  i.e.  before  31.08.2020,  the  relaxations  provided  under

both  the said  notification I.ointly,  cannot  help to  the  delay in  present  ap|teals.

here fore,  the  plea  of  the  appellant  on  the  issue  of  non  compliance  cif  the

time  limit is  not  genuine.  All  the  four appeal  above  are  accordingly  rejected ~

for non  compliance of time  limit  mandated  under Section  107  of  the  Central

Goods and Service Tax Act,2017.

The appeals filed by the appellant stand disposed of in above terms.
3i.tfled giTT ed fl Trzft eyTfliT id faTan 3qitiF ffi a fiF GTffl € I

(Mohit Agrawal)
Additional  Commissioner,

CGST(Appeals), Ahmedabad.
Date:

Attested

(Atulkumar 8,  Amin)
Superintendent
Central Tax  (Appeals)
Ahmedabad

|y_a.P.A.D./Speedpost
TO,

M/s. Vedanta  limited-Cairn Oil and Gas Division,
Viramgam Terminal, Dhangadhra,
Viramgam,Ahmedabad-382120
GSTN:  24AACCS710183Z0

CoDy to:

a  i   Tiia.c,;

ffi5i5Thief Commissioner of Central Tax, Ahmedabad Zone.
The Commissioner, CGST, Appeals, Ahmedabad.
The Commissioner of Central Tax, Ahmedabad-North.
The Addl./Joint Commissioner, Central Tax (System),Ahmedabad-North.
The Asstt./Deputy Commissioner, Central Tax,  Division-Ill, Sanand, Ahd~North.„
Guard  File
P.A.  File


